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REASONS IN SUPPORT OF APPLICANTS^ 
PRE-APPEAL BRIEF REOUEST FOR REVIEW 

This document is submitted in support of the Pre- Appeal Brief Request For Review 
filed concurrently with a Notice of Appeal for the above-referenced patent application. No 
amendments are being filed with this Request. 

If any extension of time for the accompanying response or submission is required. 
Applicants request that this be considered a petition therefor. The Commissioner is hereby 
authorized to charge any additional fee, which may be required^ or credit any refund, to 
Deposit Account No. 50-0220. 

REMARKS 

Applicants hereby request a Pre- Appeal Brief Review (hereinafter "Request") of 
Claims 26-28, 41-43, and 52, which stand finally rejected under 35 U.S.C. § 103(a) as being 
unpatentable over U.S. Patent No. 5,772,613 to Gelfand et al. ("Gelfand") in view of 
"Commotio cortis: sudden death due to chest wall impact in sports" by Link ("Link") and of 
Claims 31-33, 44, 45, 52 and 54-57, which stand finally rejected under 35 U.S.C. § 103(a) is 
being ixnpatentable over Gelfand and Link in fiirther review of U.S. Patent No. 6,390,996 to 
Halperin ("Halperin"). Applicants respectfully submit that all of the claim recitations of the 
independent claims are not described or suggested, so that one or more elements needed for a 
prima facie rejection under 35 USC § 103(a) are not present. Therefore, Applicants 
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respectfully request review of the present application by an appeal conference prior to filing 
of an Appeal Brief. In the interest of brevity, and without waiving the right to argue the 
additional grounds should this Request be denied. Applicants will point out the omission of 
one or more essential elements needed for a prima facie rejection in the Office Action mailed 
November 24, 2006 (the "Action") and the Advisory Action mailed March 8, 2007 (the 
"Advisory Action"). 

Claim 26 recites a method for performing chest compression during cardiopulmonary 
resuscitation (CPR), inckiding: 

sensing a parameter corresponding to a measure of intrinsic 
spontaneous cardiac activity of a heart in a subject undergoing CPR : 

identifying a vulnerable portion of an intrinsic spontaneous 
cardiac cycle of the subject based on the sensed parameter: and 

compressing the heart of the subject during a non-vulnerable 
portion of the intrinsic cardiac cycle based on the identifying step 
thereby inhibiting reinduction of fibrillation and/or improving cardiac 
function. 

The Action concedes that Gelfand does not disclose identifying a vulnerable portion 
of an intrinsic spontaneous cardiac cycle of the subject and compressing the heart of the 
subject during a non- vulnerable portion based on the identifying step; however, the Action 
takes the position that Link discloses that chest impacts on the upslope of tlie T wave results 
in ventricular fibrillation. The Action concludes that it would have been obvious to combine 
Gelfand with Link to time the compressions to avoid the vulnerable "up-slope" T-wave 
portion of the cardiac cycle. 

Applicants respectfully disagree. Notably, Gelfand proposes timing compressions so 
that they apparently coincide with the portion of the cardiac cycle (the upslope of the T wave) 
in Link that resulted in ventricular fibrillation. As such, Gelfand teaches away from avoiding 
chest wall compressions during this portion of the cardiac cycle, hi addition, there is no 
motivation to combine the teaching of Link, which describes inducing ventricular fibrillation 
with chest wall impacts in healthy individuals, and the cardiopiilmonary resuscitation (CPR) 
system of Gelfand. 
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In particular, Gelfand discusses in column 9, lines 5-10, that the timing of the inflation 
phase of the vest (corresponding to a compression of the heart) may be at "a predetermined 
time following the QRS complex wave of the ECG signal." Li contrast, Link hypothesizes 
that ventricular fibrillation in healthy individuals may be caused by a chest wall impact during 
a vulnerable period of the cardiac cycle, z.e., the upslope of the T-wave. Link, page 1, 
paragraph 2. As illustrated in the schematic diagram of an ECG below, Gelfand teaches test 
compressions that coincide with the chest wall impacts which caused fibrillation (the upslope 
of the T-wave) in Link. 

Link: Chest wall impacts 
y induce fibrillation on upslope 
/ of T-wave 

S Gelfand: CPR ^ 
► 

compressions 

occur after QRS 
complex 

Applicants note that the Advisory Action stated that portions of the ST segment 
occurs after the QRS complex, but before the upslope of the T-wave. See the Advisory 
Action, page 2. Applicants further note that the downslope of the T-wave and the U~wave 
also occur after the QRS complex. It may, therefore, be possible to apply a compression in 
the time period after the QRS complex according to the teachings of Gelfand that does not 
coincide with the upslope of the T-wave as noted in the Advisory Action. However, as can be 
seen in the schematic ECG signal above, the time period following the QRS complex, which 
is identified in Gelfand for chest compressions, also clearly coincides with the upslope of the 
T-wave portion of the cardiac cycle . In contrast to the teachings of Gelfand, Link discusses 
that chest wall impacts can induce fibrillation when the impact occurs on the upslope of the 
T-wave . Applicants submit that Gelfand teaches away from avoiding CPR compressions on 
the upslope of the T-wave portion of the cardiac cycle because Gelfand specifically identifies 
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portions of the cardiac cycle including the upslope of the T-wave as a time period in which 
compressions should be applied. 

In addition, there is no motivation to combine Link and Gelfand. Link is concerned 
with sudden death resulting from chest wall blows in young, healthy people in sports such as 
hockey, lacrosse, softball and baseball. Link discusses that the victims of this condition have 
no known histories of heart disease or other chronic medical illness. Link, page 1, paragraphs 
1-2. Link hypothesizes that ventricular fibrillation in healthy individuals may be caused by a 
chest wall impact during a vulnerable period of the cardiac cycle. Link, page 1, paragraph 2. 
In contrast, Gelfand proposes a cardiopulmonary resuscitation (CPR) system that is used on 
patients that are generally already experiencing ventricular fibrillation, or as the Advisory 
Action correctly notes, in individuals that have a beating, yet weakened heart. Gelfand, col. 
1, lines 25-28 and col. 8, line 62 - col. 9, line 10. 

Applicants submit that there is no teaching or suggestion in Gelfand or Link that that 
the findings of induced fibrillation in Link in healthy individuals should be applied to the 
application of CPR to sick patients experiencing ventricular fibrillation and/or a weakened 
heart as maintained in the Action and the Advisory Action. There is also no suggestion in the 
references that sick individuals would be just as a vulnerable or more vulnerable to the 
induction of ventricular fibrillation as maintained in the Advisor>^ Action on page 3. 
Therefore, Applicants subnait that there is no motivation to combine the teachings of Link, 
which involve inducing ventricular fibrillation in healthy uidividuals, with the CPR device of 
Gelfand, which is used on sick patients that may already be experiencing ventricular 
fibrillation. In summary, neither Gelfand nor Link teach or suggest 1) identifying a 
vulnerable portion of an intrinsic spontaneous cardiac cycle of the subject based on the sensed 
parameter and/or 2) compressing the heart of the subject during a non-vulnerable portion of 
the intrinsic cardiac cycle based on the identifying step thereby inhibiting reinduction of 
fibrillation and/or improving cardiac function as recited in independent Claim 26. These 
features are also not taught or suggested by U.S. Patent No. 6,390,996 to Halperin 
("Halperin") (discussed on pages 5-7 of the Action), The particular deficiencies of Halperin 
are in the Response submitted September 16, 2006. 



Attorney Docket No.: 565634 
Application Serial No.: 10/727,123 
Filed: December 2, 2003 
Page 5 of 5 



Independent Claims 41, 42 and 49 include similar recitations to those emphasize with 
respect to independent Claim 26 for a system for performing chest compressions (Claims 41 
and 42) and a computer program product for timing the delivery of chest compressions 
(Claim 49) and are also patentable over the cited art for at least the reasons discussed above. 
Claims 27-40, 43-48, 50-59 depend directly or indirectly from independent Claims 26, 41, 42 
or 49 and are patentable at least per the patentability of the claims from which they depend. 

For the reasons discussed above. Applicants submit that one or more elements needed 
for a prima facie rejection under 35 USC §103 (a) are not present. Therefore, Applicant 
respectfully requests that the present application be reviewed and reversed by the appeal 
conference prior to the filing of an Appeal Brief. 



Respectfully submitted. 




Lavira M. Kelley 
Registration No. 48,441 

USPTO Customer No* 20792 
Myers Bigel Sibley & Sajovec 
Post Office Box 37428 
Raleigh, North Carolina 27627 
Telephone: 919/854-1400 
Facsimile: 919/854-1401 
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